
 CITY PLANNING COMMISSION 
 
 RECOMMENDATION 
 
 TEXT AMENDMENT 
 

Re: To amend the Zoning Code of the City of Rochester 
related to retail uses, including the elimination of the 
high-impact retail sales and service use category in 
order to comply with preempting State laws and the 
elimination of the full-line food store and specialty 
store use categories, by deleting or modifying the 
following regulations: Article XVIII, Additional 
Requirements for Specified Uses, Section 120-146.1, 
Retail sales and service and pawnbrokers; Article 
XXIV, Nonconforming Uses, Structures, Lots and 
Signs, Section 120-199, Nonconforming use; Article 
XIX, City-Wide Design Guidelines and Standards, 
Section 120-158 City-wide design guidelines; District-
specific permitted, special permit, limited and 
prohibited use rules contained in Articles III (R-1), IV 
(R-2), V (R-3), VI (C-1), VII (C-2), VIII (C-3), IX (CCD), X 
(V-C), XI (M-1), XVI (U-R), and the Appendices for 
Planned Development District Nos. 9 Canalside 
Business Center, 15 Culver Road Armory, and 16 
Century-Strathallan; and Article XXVI, Definitions, 
Section 120-208, Definitions; an action requiring City 
Planning Commission recommendation to City 
Council. 

 
 

Case No:  T-01-16-17 
 
Resolution: 
 
RESOLVED, the City Planning Commission recommends that the Zoning Code of the City of 
Rochester be amended related to retail uses, by the elimination of the high-impact retail sales and 
service use category in order to comply with preempting State laws and the elimination of the full-line 
food store and specialty store use categories on condition that secondhand dealers be removed from 
the list of prohibited uses in the Center City District (CCD). 
 
As with all code amendments, the Planning Commission encourages the review of the City’s 
enforcement procedures and resources to ensure they will be adequate to address the new code 
requirements.  
 
Vote:       Motion Passes 
 
Action: Recommend Approval 
 
Filing date: July 11, 2016 
 
Record of Vote: 5-0-0 
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D. Watson Recommend Approval on Condition 
S. Rebholz Recommend Approval on Condition 
H. Hogan Absent 
T. Bruce Absent 
S. Mayer Recommend Approval on Condition 
E. Marlin Recommend Approval on Condition 
M. Gaudioso Recommend Approval on Condition 
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Findings of Fact: 
 
This decision was based on the following findings of fact: 
 
A. The proposal will be in harmony with goals, standards and objectives of the 

Comprehensive Plan. 
 

The proposed legislation provides a means to regulate retail so that the Zoning Code is 
consistent with the limitations placed upon the City by State licensing rules. The proposed 
legislation promotes Campaign Six, Economic Vitality.  

 
It is the policy of our City to promote an environment in which businesses can 
develop and flourish; to develop a diverse local economy that supports quality 
jobs, produces new product, service and technology innovations and high-quality 
business and personal services; and to create a highly skilled workforce that 
embraces creativity and our rich entrepreneurial spirit. We will also promote and 
pursue the management of our community identity as a world-class city in which 
to do business, as well as a highly desirable place to live, work and visit. 

 
B. The proposed amendment is compatible with the present zoning and conforming uses of 

nearby property(ies) and with the character of the neighborhood: 
 
The City Planning Commission acknowledges that the proposed changes to the Zoning 
Code are necessary to ensure compliance with State licensing rules. Public comment 
revealed that concern exists regarding the prohibition of secondhand dealers in the Center 
City District. After much discussion, the City Planning Commission recommends that 
secondhand dealers be removed from the list of prohibited uses. Citing public testimony, 
both oral and written, the City Planning Commission recommends this change to the 
proposed regulations to ensure the vitality of the Center City District by allowing for the 
establishment of retail uses that must be given a secondhand dealer’s license by the 
Rochester Police Department. Testimony revealed that prohibiting secondhand dealers from 
the Center City District would prevent the establishment of retail uses such as art dealers 
and antique stores, an action that City Planning Commission determined to be out of 
character with the goals of the Center City District. 

 
C. The property affected by the amendment is suitable for uses under the proposed zoning: 

 
The proposed legislation is Citywide. 

 
D. There are available public facilities, services and infrastructure suitable and adequate for 

the uses allowed under the proposed amendment.  
 
    It is not anticipated that the proposed text amendment will have any effect on public facilities, 

services and infrastructure. 
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APPLICANT: City Planning Commission 
 
PURPOSE: To amend the Zoning Code of the City of Rochester related to 

retail uses, including the elimination of the high-impact retail 
sales and service use category in order to comply with 
preempting State laws and the elimination of the full-line food 
store and specialty store use categories, by deleting or modifying 
the following regulations: Article XVIII, Additional Requirements 
for Specified Uses, Section 120-146.1, Retail sales and service 
and pawnbrokers; Article XXIV, Nonconforming Uses, Structures, 
Lots and Signs, Section 120-199, Nonconforming use; Article XIX, 
City-Wide Design Guidelines and Standards, Section 120-158 City-
wide design guidelines; District-specific permitted, special permit, 
limited and prohibited use rules contained in Articles III (R-1), IV 
(R-2), V (R-3), VI (C-1), VII (C-2), VIII (C-3), IX (CCD), X (V-C), XI (M-
1), XVI (U-R), and the Appendices for Planned Development 
District Nos. 9 Canalside Business Center, 15 Culver Road 
Armory, and 16 Century-Strathallan; and Article XXVI, Definitions, 
Section 120-208, Definitions; an action requiring City Planning 
Commission recommendation to City Council. 

 
 

APPLICANT AND/OR REPRESENTATIVE PRESENTATION: 

 

Tom Warth, Law Department: Good evening. I’m Tom Warth and I am with the City 
Law Department. I am here to introduce this legislation and as you all know, in 2012, 
City Council adopted a zoning category for retail. It includes the addition of high-impact. 
This was retail stores that had the sale of alcohol, tobacco and tobacco paraphernalia, 
lottery—those were the three main categories. It also regulated secondhand dealers, 
other that auto dealers, and firearms dealers. The three primary impacted a number of 
stores. As you know, a year ago, it was brought to our attention that there is case law 
that the State’s regulation of alcohol preempts the City’s ability to regulate alcohol. We 
then removed this from the Zoning Code. Approximately one month ago, we received a 
letter from the State Gaming Commission, who informed us that State Law prevents us 
from putting additional regulations on retail stores that just happen to sell lottery. So, the 
Law Department found this sound after review. Therefore, we find it necessary to come 
back to the Planning Commission. When we brought this to the attention of Planning 
and Zoning and some members of Council, it became apparent that there wasn’t much 
left of this regulatory scheme to justify carrying it on. So, what is in front of you is a 
proposal to eliminate the category of high-impact retail entirely, as well as those 
categories that went along with this—such as low-impact, specialty and full-line food. So 
we are just back to a generic retail category. Then in doing that, there are some 
adjustments that are made, given that they could be previously high-impact. Therefore, 
retail has been eliminated in residential zones. Previously, some of these uses had 
been permitted or permitted by Special Permit. They will no longer be allowed in 
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residential district. Before anyone gets too alarmed, the ones that are existing will be 
allowed to continue and even stores or spaces that are designed for non-residential 
use, they could be restored with a Certificate of Nonconformity and a Special Permit. 
Another adjustment that we made is with your high-impact, we will use the 500 foot 
requirement but there was another requirement for transparency. This will be written in 
to the Zoning Codes, so it will continue to be applicable. You don’t use too much in that 
regard. In regard to secondhand dealers and pawnbrokers, they will be permitted in the 
C-3 District and in the C-2 District secondhand dealers will require a Special Permit and 
pawnbrokers will be prohibited. Added to prohibited uses in the Center City District will 
be secondhand dealers. This is because pawnbrokers are prohibited and it was thought 
to make sense to add secondhand dealers to the list of prohibited uses. 
 
Questions from the Members:  NONE 

 

Speakers in Favor:   

David Ahl, 341 Flower City Park 
I spoke about this legislation at its cradle and it is only befitting that I should speak 
about it now at its grave. In 2012, basically a lot of people complained about drug 
dealers hanging out of convenience stores. Assuming that busting the drug dealers was 
simply too difficult, City Council decided to eliminate convenience stores because of 
course if there are no convenience stores then no one will sell drugs. It is not our place 
to question the wisdom or efficacy of that legislation. However, that left the City Council 
with a problem. They had to decide how to define convenience stores. Of course, they 
couldn’t call them convenience stores because that sounds like a mom and pop 
organization, we’re going to call it a high-impact use, which sounds more like the title of 
a Clint Eastwood movie. Fortunately, the way defined what a convenience store was by 
latching on to three things—beer, lotto and cigarettes. Basically, they seized upon the 
only three things in the store that are regulated by the State and thus off limits to zoning. 
A year ago, Delisandro’s sued. A perfectly nice deli down on Plymouth Avenue. I go 
there for lunch sometimes. He got a beer license. All of a sudden he was illegal. He had 
a license from the State. Similarly you will find a section of the tax law that specifically 
says if you get a license to get lottery tickets to sell lottery. A law that says if you get a 
lottery license you can’t sell lottery is illegal. The tobacco issue is a little more nebulus. 
The point comes back to what I spoke of earlier. Zoning has to relate to the use of land. 
Whether I have a house or a store--that is a use of land. If I have a store, you don’t get 
to tell me what I can sell there. The Law Department is absolutely correct. By repealing 
this legislation, you would avoid lawsuits that would inevitably have resulted in its 
invalidation anyway. This leaves us with the hours restrictions. Hopefully you can get rid 
of that so that we can avoid a lawsuit, but that it not before us today.  
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Speakers in Opposition:   

Marilyn Schutte and Mary Coffey, co-chairs of North Winton Village Neighborhood 

Association 

There are a few questions that we would like to ask and then there is something we 
would like to say. The distance---I didn’t understand---you said that there was a distance 
law? 
 
Tom Warth, Law Department 
Yes there was a requirement that any high-impact use be 500ft away from another high-
impact use or any protected use such as schools, parks, et cetera.  
 
Marilyn Schutte 
What is the change? 
 
Tom Warth, Law Department 
The change is that since we got rid of the category we no longer have the distance 
requirement. I can add that the State Liquor Authority does have regulations with regard 
to distance. 
 
Marilyn Schutte 
When we read the report--because you have things crossed off---we are very 
concerned about the R-1 areas. You are talking about---we couldn’t quite understand 
what you are talking about---allowing retail sales. 
 
Tom Warth, Law Department 
Retail sales will no longer be permitted or specially permitted in a residential zone. 
 
Marilyn Schutte 
So they can’t get a permit or a Special Permit? Is that what you are saying? 
 
Tom Warth, Law Department 
That is correct. 
 
Marilyn Schutte 
So if someone came in for a property on Winton Road and they wanted to have a 
furniture store, what would you say? 
 
Tom Warth, Law Department 
If it was previously used as a retail store they could apply for a Certificate of 
Nonconformity. 
 
Marilyn Schutte 
So is this just applying to nonresidential? Is that what you are talking about? 
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Tom Warth, Law Department 
The prohibition exists in all residential districts. I am telling you how you might get an 
exception. 
 
Mary Coffey 
What if it had nothing other than R-1? Would you take an application? 
 
Tom Warth, Law Department 
No, we would not. You can’t get a use variance in a residential district. 
 
Marilyn Schutte 
Could you say that again? 
 
Tom Warth, Law Department 
You can’t get a use variance in a residential district. 
 
Mary Coffey 
That’s what we are fighting about all the time—transparency. There are stores junked 
up with stuff in their windows. So what is the transparency law under this? 
 
Tom Warth, Law Department 
It basically stays the same. We took from the high-impact rules and transferred it to 
general applicability. 
 
Mary Coffey 
So it will be governed. 
 
Marilyn Schutte 
Has it been changed? That’s what we want to know. 
 
Tom Warth, Law Department 
It hasn’t been changed. It is on Page 9, Section 4.  
 
Marilyn Schutte 
So you’re not changing it. You’re not allowing signage all over? 
 
Tom Warth, Law Department 
No. 
 
Marilyn Schutte 
It used to be 25% is that still current. 
 
Tom Warth, Law Department 
Yes. 
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Mary Coffey 
We need enforcement. Can I just have two seconds to say something? The Mayor, 
Mayor Lovely Warren, this law was put in for a reason and I think that we would be 
naïve to think we don’t know what the reason is. There were problems at these 
convenience stores. I don’t think it was the lotto tickets or the cigarettes. Alcohol is 
probably one of the worst there is, but I don’t think it was that. I think a lot of it had to do 
with the drug paraphernalia. I don’t think there is any law on that. And then would come 
the users and then would come the sellers. And then would come the bedlam. I don’t 
know what we can do as citizens or what you can do as planners on a planning board. I 
don’t know how we can change that. It is the cancer of our City. It is the cancer that is 
destroying our children. I don’t know what we can do. I understand there are laws. Let’s 
plan together to do something about this. This is what is destroying the City. 
 
Jack Darcy, Monroe Avenue Merchants Association 
Good evening. I am Jack Darcy. I own seven commercial properties and am active in 
the association. I am speaking on an issue that could have a huge impact on downtown 
Rochester. We are opposed to a text change. We are opposed to any regulation that 
makes it impossible or very difficult for art galleries or antique stores to open in the 
Center City District. Secondhand dealers are listed as prohibited. I own Rochester 
Antique Gallery and have been there for a number of years. I would like more people to 
be able to come into the area. People from the entire region come into downtown. 
Under the Code, these types of uses would be prohibited. These are part of our 
heritage. Many of these items are necessary and people will furnish their homes with. 
We are cutting out throats by putting this legislation in effect. Where problems arise is 
that an art gallery or antique shop may carry repurposed or used items. In my gallery 
and others, we might have a show on early American autos. All of this would be 
prohibited. The Center City District is the most intensive district that we have. That and 
C-3. The City Center District is where this kind of this should be located. This will help 
people come in. For instance, the whole area around the inner loop that people are so 
anxious to sell parcel and do something exciting is C-3. If someone wants to come in 
and open an art gallery or an antique shop they can’t. Here are some other points. The 
City of Rochester and developers are spending close to a billion dollars to build and 
renovate properties in City Center District areas (including Downtown) to create 
attractive apartments and make the city more livable.  Antique shops and art galleries 
provide home furnishings that are an important component of the retail essential to 
support this residential component of city life. It has been emphasized that you have to 
have services or you aren’t going to get people downtown. To me, this is a terrible, 
terrible thing. I think people are throwing the baby out with the bathwater. I think you 
have to either reinstate secondhand dealers. Our City Center Districts are the home of 
many of the city’s cultural treasures like GEVA, the Rochester Philharmonic etc. The 
people that these institutions want to attract are often heavily involved in the antique 
and art community. Antique shops and art galleries help create an environment that 
encourages people with disposable income to come Downtown and patronize these 
institutions. Antique stores and art galleries often have sales in the $20-$20,000 price 
range per item that create a large amount of sales tax revenue that benefits the city. 
Why cut our throat on this? Property owners of antique shops and art galleries are more 
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likely to spend a large amount of money to renovate and beautify their properties 
because of the clientele they are trying to attract.  This benefits the whole 
neighborhood.  In many cities, the genesis of urban revitalization often begins with the 
antique and art community opening businesses and then developers, restaurants, 
residential and other businesses come.  It also helps draw in thousands of visitors from 
the suburbs, Canada and other tourists from around the world. With the internet, people 
look up my business and other ones and come to stores. So what are we going to say? 
We have a problem in the city with vacant store fronts and minimally successful 
businesses.  Eliminating and important class of businesses that could occupy these 
spaces is unwise.   When people hear that an antique shop or art gallery is coming into 
the area, there is excitement and very positive reaction. I have experienced this on 
Monroe Avenue. Classifying antique shops and art galleries as prohibited uses has far 
reaching ramifications. New businesses would be prohibited.  Thus intensifying the 
problems cited above. Also a problem would arise when an existing antique or art 
business closes and becomes vacant. City codes could make it impossible for that 
location to reopen for a similar use. You would run into an issue. Why impair 
neighborhood development by detering positive businesses? 
Possible Solutions; 1.  Re-instate secondhand dealers as a permitted use in the City 
Center district. Now I’m going to address one of these. Why have a used car lot 
downtown versus an antique shop. I don’t understand that. So, one of the exceptions 
could be to prohibit secondhand dealers withe the following exceptions:  antique shops 
(that carry items predominately 50 years old or older), art galleries and motor vehicle 
dealers. The third choice would be to table this Text Amendment and refer it back to 
Business and Neighborhood Development and Planning and Zoning for further review in 
light of the above discussion. My next question is directed to the attorney. Existing 
antique shops could remain if they continue to operate? 
 
Tom Warth, Law Department 
Yes. 
 
Jack Darcy 
But new stores would not be able to come in. 

 
Zina Lagonegro, Director, Planning and Zoning 
Mr. Chairman, I would like to clarify. If you are selling items at retail, you are considered 
retail sales and service. If you are selling items under Chapter 96, under the definition of 
secondhand dealer, you are a secondhand dealer if you purchase used goods. It has 
nothing to do with the sale of used goods. It says ‘The business of secondhand dealer 
shall mean a business which engages in the purchase of any secondhand gold, silver, 
platinum, diamonds or other precious gems or any items containing gold, silver, 
platinum, diamonds or other precious gems; bicycles; radios; televisions; stereo 
equipment; jewelry; watches; cameras and accessories; furniture; appliances; consumer 
electronics and office equipment; tools; stamps; coins; automotive parts or equipment; 
or motor vehicles. A "purchase" of a secondhand item, as used in this chapter, in 
addition to its usual meaning of "buy" or "pay for," shall also be construed to include an 
exchange, trade, transfer or other means of acquisition for consideration of a 
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secondhand item.’ So that would not include art galleries. Chapter 96 is governed 
through the Chief of Police.  
 
Daniel Brennan, Woods Oviatt 
Good evening. My name is Daniel Brennan of Woods Oviatt. I am asking the Planning 
Commission to take into consideration the effect this legislation may have on the 
vacancy rates in the City. There are a number of properties in the City that were 
originally built for commercial purposes and often times they have a storefront on the 
first floor and are set up for apartments above. A number of these properties are in 
residential zones and are vacant or are currently at risk of becoming vacant. Eliminating 
these specialty, low and high impact, could have a negative impact on the vacancy rate 
and could take properties off the tax roll. Properties coming before the ZBA and asking 
for use variances would be unnecessary and would just add additional agenda items. 
This is unfair to the properties owners. I ask the Commission to really consider this. I 
agree that there are some issues but I don’t think that the answer is to make the Zoning 
Code more restrictive.  

 
Carlene Woodward, 35 Benton Street 
Good evening. I am Carlene Woodward. I did not intend to speak on this issue. I owned 
an antique store on Park Avenue for over 20 years. I am well aware of what a vital 
resource it has been to the building and rebuilding of those neighborhoods. After we 
opened a number of places opened up. It takes a lot that can sustain the high rentals 
and the antique business is ideal. Seldom do people buy off the street. Often people 
buy from homes. I can see where opposition for pawnshops comes from. They can be a 
detriment to other business. I would like to support Mr. Darcy. I saw where people came 
from elsewhere and made a day of it. People from all walks of life. What I have to say is 
that the vitality is paramount in today’s world because it is difficult to put in any other 
type of shop. I do want to speak in support of opposition. I have no idea why they would 
do this. It’s a well regulated business. Thank you for hearing me and I appreciate if you 
would reconsider this categorization of this section of the retail business. 
 
 

Rebuttal: 

Tom Warth, Law Department 

I just wanted to add one thing that Mary Coffey reminded me about. Commissioner 
Muhammad is putting together a committee to look at business licensing and since we 
wont have the high-impact business licensing requirement, we will be looking to see if 
there is another means to ensure that we get businesses that aren’t troublesome into 
our neighbors. This should not be seen as the end of the issue. This is another way that 
we are going to deal with it and see if licensing and enforcement can play a bigger role. 
 

HEARING ENDS 
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